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§417.222

the primary tier participant is not ex-
cluded or disqualified. A transaction at
the first lower tier might be a sub-
recipient agreement between the U.S.
private voluntary organization and a
foreign subrecipient of the commod-
ities that were provided under the food
aid grant agreement. Pursuant to
§417.215(a)(8), this nonprocurement
transaction would not be a covered
transaction. In addition, a transaction
at the first lower tier might be a pro-
curement contract entered into be-
tween the U.S. private voluntary orga-
nization and a foreign entity to provide
supplies or services that are expected
to equal or exceed $25,000 in value and
that are needed by such organization
to implement activities under the food
aid grant agreement. Pursuant to
§417.220(c), this procurement contract
would not be a covered transaction.
However, pursuant to §§417.215(b) and
417.220(e), the U.S. private voluntary
organization would be prohibited from
entering into, at the first lower tier, an
agreement with a subrecipient or a pro-
curement contract that is expected to
equal or exceed $25,000 with an entity
that appears on the EPLS as excluded
or disqualified.

§417.222 How would the exclusions
from coverage for USDA’s export
credit guarantee and direct credit
programs apply?

(a) Export credit guarantee program. In
the case of the export credit guarantee
program, the primary tier covered
transaction would be the guarantee
issued by the USDA to a U.S. exporter.
The U.S. exporter usually assigns the
guarantee to a U.S. financial institu-
tion, and this would create another pri-
mary tier covered transaction between
USDA and the U.S. financial institu-
tion. USDA would have to check the
EPLS before issuing a guarantee or ac-
cepting a guarantee assignment to en-
sure that the U.S. exporter or financial
institution that would be the primary
tier participant is not excluded or dis-
qualified. A transaction at the first
lower tier under the export credit guar-
antee program might be a payment ob-
ligation of a foreign bank to the U.S.
exporter to pay on behalf of the im-
porter for the exported U.S. commod-
ities that are covered by the guarantee.
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Similarly, a transaction at the first
lower tier might be a payment obliga-
tion of a foreign bank under an instru-
ment, such as a loan agreement or let-
ter of credit, to the U.S. financial insti-
tution assigned the guarantee, which
has paid the exporter for the exported
U.S. commodities and, in so doing,
issued a loan to the foreign bank,
which the foreign bank is obligated to
repay on deferred payment terms. Pur-
suant to §417.215(a)(9), these non-
procurement transactions would not be
covered transactions. In addition, a
transaction at the first lower tier
under the export credit guarantee pro-
gram might be a procurement contract
(i.e., a contract for the purchase and
sale of goods) that is expected to equal
or exceed $25,000 entered into between
the U.S. exporter and the foreign im-
porter for the U.S. commodities, the
payment for which is covered by the
guarantee. Pursuant to §417.220(d), this
procurement contract would not be a
covered transaction. However, pursu-
ant to §§417.215(b) and 417.220(e), the
U.S. exporter or U.S. financial institu-
tion would be prohibited from entering
into, at the first lower tier, an agree-
ment with an importer (or intervening
purchaser) or foreign bank or a pro-
curement contract that is expected to
equal or exceed $25,000 with an entity
that appears on the EPLS as excluded
or disqualified.

(b) Direct credit program. In the case
of the direct credit program, the pri-
mary tier covered transaction would be
the financing agreement between the
USDA and the U.S. exporter. USDA
purchases the exporter’s account re-
ceivable in a particular transaction
pursuant to the financing agreement.
On occasion, such transaction may
contemplate a payment obligation of a
U.S. or foreign bank to make the re-
quired payments. USDA would have to
check the EPLS before entering into a
financing agreement or accepting such
a payor to ensure that the U.S. ex-
porter or the bank, if any, that would
be the primary tier participant is not
excluded or disqualified. A transaction
at the first lower tier might be a pay-
ment obligation of the importer to pay
the exporter for the exported U.S. com-
modities that are covered by the fi-
nancing agreement. Pursuant to
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§417.215(a)(9), this nonprocurement
transaction would not be a covered
transaction. In addition, a transaction
at the first lower tier might be a pro-
curement contract that is expected to
equal or exceed $25,000 entered into be-
tween the U.S. exporter and the foreign
importer for the U.S. commodities, the
payment for which is covered by the fi-
nancing agreement. Pursuant to
§417.220(d), this procurement contract
would not be a covered transaction.
However, pursuant to §§417.215(b) and
417.220(e), the U.S. exporter would be
prohibited from entering into, at the
first lower tier, an agreement with an
importer (or intervening purchaser) or
bank, or a procurement contract that
is expected to equal or exceed $25,000
with an entity that appears on the
EPLS as excluded or disqualified.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§417.332 What methods must I use to
pass down requirements to partici-
pants in lower tier covered trans-
actions with whom I intend to do
business?

You as a participant must include a
term or condition in lower tier covered
transactions requiring lower tier par-
ticipants to comply with subpart C of
the OMB guidance in 2 CFR part 180, as
supplemented by subpart C of this part.

Subpart D—Responsibilities of De-
partment of Agriculture Offi-
cials Regarding Transactions

§417.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR
180.435, you must include a term or
condition in the transaction that re-
quires the participant’s compliance
with subpart C of 2 CFR part 180, as
supplemented by subpart C of this part,
and requires the participant to include
a similar term or condition in lower
tier covered transactions.

Subparts E-F [Reserved]

§417.800

Subpart G—Suspension

§417.755 When will I know whether
the USDA suspension is continued
or terminated?

The suspending official must make a
written decision whether to continue,
modify, or terminate your suspension
within 45 days of closing the official
record. The official record closes upon
the suspending official’s receipt of final
submissions, information and findings
of fact, if any. The suspending official
may extend that period for good cause.
However, the record will remain open
for the full 30 days, as called for in
§180.725, even when you make a submis-
sion before the 30 days expire.

Subpart H—Debarment

§417.800 What are the USDA causes
for debarment?

A Federal agency may debar a person
for—

(a) Conviction of or civil judgment
for—

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, tax evasion, receiving sto-
len property, making false claims, or
obstruction of justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects your present responsi-
bility;

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as—

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or
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